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February 19. 2008 



Date 



RESPONSE TO DECISION MAILED FEBRUARY 12, 2008, REGARDING PETITION 
TO THE DIRECTOR UNDER 37 C.F.R 1.181 FILED DECEMBER 11, 2007; AND 
RESUBMISSION OF PETITION TO THE DIRECTOR UNDER 37 C.F.R. 1.181 

ATTN: PCT LEGAL AFFAIRS 

Commissioner for Patents 

P. O. Box 1450 

Alexandria, VA 23313-1450 



In response to the Decision mailed February 12, 2008, Applicants respectfully resubmit 
this petition to the Director under 37 C.F.R. 1.181, together with item (3) set forth in the 
Decision as having not been submitted, and respectfully request refund of the five-month 
extension of time fees in the amount of $2,230.00 paid on December 11, 2007, in connection 
with the response to the Notification of Insufficient Fees dated May 11, 2007 (the 
"Notification"). 



Sir: 
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As set forth in Applicants' petition originally filed December 11, 2007, Applicants never 
received the Notification, as supported by the facts set forth below and as stated in the 
Declaration of Mark B. Wilson accompanying this Petition, and allege that the Office erred in not 
mailing the Notification to Applicants' representative. 

The non-receipt of the Notification was discovered on November 14, 2007, when support 
staff in the office of Applicants' representative reviewed the application record of this application 
in Private PAIR in response to a docketing entry appearing in Applicants' representative's 
docketing system for "Status Check for First Office Action." At that time, it was discovered that 
a Notification of Insufficient Fees dated May 1 1, 2007, appeared in the image file wrapper of this 
application. Applicants' representative's support staff then reviewed the docketing records for 
this application and discovered that on May 14, 2007, Applicant's representative received an 
official Filing Receipt dated May 11, 2007, but did not receive the Notification of Insufficient 
Fees dated May 11, 2007 (dated the same date as the Filing Receipt, which Applicants' 
representative did receive). Applicants' representative's docketing staff scans each piece of mail 
received from the Office as a matter of course, and the scanned images do not contain a copy of 
the Notification of Insufficient Fees dated May 11, 2007. Applicants' representative's docketing 
system also does not contain an indication of the receipt of the Notification, as evidenced by the 
attached copy of the portion of Applicants' representative's printed Docket Report, which is an 
extract from the firm's master docket database, encompassing July 11, 2007 (which would have 
been the due date for response to the Notification, had it been received and entered into 
Applicants' representative's docketing system), showing that there is no entry on July 11, 2007, 
for Response to Notification of Insufficient Fees for Application No. 10/598,979 (Docket 
Number ESSR:124US). 
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Since the basic national stage filing fee and declaration were present on December 15, 
2006, the date of entry of this application into the national stage, the only missing requirements 
to complete the processing of this application were the search fee, examination fee, additional 
claims fee, and surcharge, which Applicants' representative could have easily supplied within the 
two-month response period of the Notification, had Applicants' representative actually received 
the Notification. However, since Applicants' representative did not become aware of the 
existence of the Notification of Insufficient Fees until the response period was in the fifth month 
following the initial due date for the response, Applicants were required to pay a five-month 
extension of time in order to avoid abandonment of the application. 

In view of the above, Applicants respectfully submit that the Notification was not mailed 
to Applicants' representative by the Office and request that the Director refund Applicants' 
payment of the five-month extension fee in the amount of $2,230 paid on December 11, 2007, in 
connection with the Response to Notification of Insufficient Fees filed on that date. 



FULBRIGHT & JAWORSKI L.L.P. 
600 Congress Avenue, Suite 2400 
Austin, Texas 78701 
512.536.3035 (voice) 
512.536.4598 (fax) 

Date: February 19, 2008 




ManraT Wilson 
Reg. No. 37,259 
Attorney for Applicant 



(Customer No. 32425) 
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transmitted to: Commissioner for Patents, P. OJ&eaj 1450, 
Alexandria, VA, 22313-1450, 273- 
8300 on the date below: / jw/jL^^~'^ 




DECLARATION OF MARK B WILSON 



IN SUPPORT OF RESUBMISSION OF PETITION UNDER 37 C.F.R, § 1.181 

Commissioner for Patents 
P.O.Box 1450 

Alexandria, Virginia 22313-1450 

I, Mark B. Wilson, declare under penalty of perjury that: 

1 . I have personal knowledge of the facts below. 

2. I am a Partner of Fulbright & Jaworski L.L.P., located in the Austin office at 600 
Congress Avenue, Suite 2400, Austin, Texas, 78701. 

3. I have been registered to practice before the United States Patent and Trademark Office 
since 1993, under Registration Number 37,259. 

4. I am submitting this declaration in support of the concurrently filed Resubmission of 
Petition under 37 C.F.R. 1.181 (the "Resubmitted Petition") requesting that the Director 
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refund the extension fees in the amount of $2,230.00 submitted with the Response to 
Notification of Insufficient Fees filed December 11, 2007. 

5. I am the attorney who filed this application and am responsible for handling the 
prosecution of this application. 

6. I have reviewed the series of events described in the Petition with the support staff in my 
office and attest to the accuracy of those events. 

7. Our office scans all documents and papers received from the U.S. Patent and Trademark 
Office into an electronic image file as part of its docketing practice. All such documents 
are also docketed in the firm's central docketing system and in the responsible attorney's 
back-up docket. 

8. I have reviewed our firm's docketing records for this application and scanned images of 
mail received from the U.S. Patent and Trademark Office in regard to this application, 
and attest that our office received the official Filing Receipt for this application dated 
May 11, 2007, but there are no records that indicate that we received the Notification of 
Insufficient Fees dated May 1 1 , 2007. 

9. I have reviewed a copy of my Docket Report attached to the Resubmitted Petition which 
encompasses the date for which a response to the Notification of Insufficient Fees dated 
May 1 1, 2007, would have been due had it been received - July 11, 2007 - and confirm 
that our firm's docketing system did not contain an entry on July 11, 2007, for 
Application No. 10/598,979 (Docket Number ESSR:124US). Had our firm received the 
Notification of Insufficient Fees mailed May 11, 2007, a docket entry would have 
appeared on this Docket Report on July 11, 2007, as the due date for response. Note that 
the portion of the Docket Report that is attached is an extract of the firm's master 
docketing database, provided to me every two weeks as part of our firm's docketing 
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procedures, which includes all of the due dates for matters for which I am the responsible 
attorney for the given period. Since the time of filing of this application, I have always 
been and continue to be the responsible attorney for this matter; therefore, this particular 
Docket Report would have contained an entry for July 11, 2007, as the due date for 
. responding to the Notification of Insufficient fees, if that Notification had been received 
by our offices. 

10. To the best of my knowledge after a review of records at our firm, our office never 
received the Notification of Insufficient Fees dated May 11, 2007. Evidence of receipt of 
such Notification, if it had been received, would have appeared in the central docketing 
system of the firm, the attached printed Docket Report, the responsible attorney's back- 
up docket, and the scanned image file; however, such evidence did not appear in any of 
these places. 

11. All statements made of my own knowledge are true and that all statements made on 
information and belief are believed to be true; and further that these statements were 
made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under section 1001 of Title 18 of the United 
States Code and that such willful false statements may jeopardize the validity of the 
application or any patent issued on it. 




^lark B: Wilson 
Reg. No. 37,259 



Dated: February 19, 2008 
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